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Agreement”) as the final disposition of thls matter,

i

B .

Attomey General -
(Firm State Bar No. 14000)

STEPHEN A. WOLF

State Bar No. 018722
1275 W. Washington, CIV/LES ‘

Tel: (602) 542-7027

Fax: (602) 362-3202.
Attomeys for the Anzona Medical Board

ARIZQNA MEDICAL BOARD

Board Case No. MD-03-0266
_ROBERT A ROSENBERG M.D. ' . S

‘Holder of License No. 22637 - | CONSENT AGREEMENT FOR

For the Practice of Allopathic Med1c1ne DECREE OF CENSURE AND

In the State of Arizona. o PROBAT]ON

In the intercst ofa nrornnt and jndicious- settlement of this cese consistent with the
pubhc interest, statutory requ:rements and responsxbllmes of the Ar|7ona Medical Board
(“Board”) and pursuant to A.R.S. §§ 32-1401 e seq. and 4]- 1092 07(F)(5), the
undersxgned party, Robert A. Rosenberg, M.D. (“Respondent”), holder ot License No.
22637 for the pracnce of allopathrc medicine in the State of Anzona, and the Board enter

into the followmg Recitals, Fmdmgs of F act Conc]umons of Law and Order (“Consent

RFCITALS _
L Respondcnt has read and understands thls Consent. Agreement as set fonh
herein, and has had the opportunity to discuss thrs ‘Consent Agreement with an auomey an

or has waived the opportunity to discuss thxs (.onsent Agreement with an attorney. Re-
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|{any pan thereof, pursuant' to A.R.S. §§ 32-1401 et seq. and 41-1092 07(F)(5). Respon-

spondent voluntanly enters into tms Consent Agreement for the purpose of aVOIdlng the

2. Respondent understands that he has arightto a publlc admtntstratxve hear-
mg concermng each and ‘every allegation set forth in the above-captioned matter, at
whtch admmxstrattve heanng he could present evidence and cross-examine witnesses. By
entermg mto this Consent Agrcement Respondent freely and voluntanly relanu:shes all
rights to such an admtmstrattve heanng, as well as all nghts of reheanng, revnew, recon-
sideration, appeal judtmal review or any other admtmstrattve and/or judicial action, con-
cemning the matters set forth herein. Respondent affirmatively agrees that this Consent
Agreement shall be irrevocable. | B

3. Respondent agrees that the Board may adopt this Consent Agreement, or|-

dent understands that this Consent Agreement or any part thereof, may be considered i in
any future dtsctphnary action against h1m ' .

4 Respondent understands that tlns Consent Agrecment does not constitute a
dismissal or resolutlon of other matters currently pending before the Board, if any, and
'does not c'onstitute any waiver, express or implied, of the Board’s st'atutory authority or
mnsductton regarding any other pcndmg or tuture investigation, action or proceedmg
Respondent also understands that acceptance of this Consent Agreement does not pre-‘ ,
clude any other agency, subdivision or offi cer of this state from instituting other-civil or
cnmmal proceedmgs with respect to the conduct that is the subject of lhts Consent
Agreement | ' |

5. Respondem acknow]edoes and agrees that upon stgmng this Consent |
Agreement and retummg it to the Board’s Execunvc Dtrector Respondent may not re-

voke his acceptance of this Consent Agleemcnt or make any modifications to it, regard-
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less of whether this Consent Agreernent has been issued by the EXecutive Director. Any
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may be pubhcly disseminated as a formal action of the Board and shall be reported as

|| order, probatron consent agreement or snpulatlon Jssued or entered into by the board or | -

modrﬁcanon to thrs ongmal document is meffectwe and void unless mutually approved
by the partres in wntmg ] ' |

6. , Respondent understands that the foregomg Consent Agreement shall not
become effecnve unless and until adopted by the Board and slwed by its Executive
D1rector ' ' _
7. Respondent understands and agrees that if the Board does not adopt this
Consent Agreement, he will not assert as.a defense that the. Board’s consxderanon of this
Consent Agreement constitutes bras prejudice, preJudgment or other sumlar defense.

8. Respondent understands that tlus Consent Agreement isa public record that

requrred by law to the. National Practmoner Data Bank and the Healthcare lntegnty and
Protection Data Bank.
9. . Respondent understands that any violation of this Consent Agreement con-

stitutes unprofessional conduct pursuant to A.R.S. § 32-1401(24)(r)(violating a formal

its exeCUtrve dlrector under the prov1s:ons of this chapter) and may result in drscrplmary

aetlon pursuant to AR.S. §32- 145!

DATED: ﬂb/‘/’LéwM L WA 72N
‘ - U @ _ Robert A. RaSenberg, M.D.

Reviewed and .Approved. as to Form:

By::
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FINDINGS OF FACT

1. The Board is the duly constituted authority for licensing and regulating the
practice of allopathic medicine in the State of Arizona.

2. Respondent, is the holder of License No. 22637 for the practice of allopath-
ic medicine in the State of Arizona.

3. On February 5, 2003, the Discipline Committee of the College of Physic-
ians and Surgeons of Ontario (“Ontario Discipline Committee”) found that Respondent
had committed the following acts of professional misconduct pursuant to the Ontario
Health Professions Procedural Code:

(a) He engaged in sexual impropriety with a patient;
(b) He sexually abused a patient; and
'(¢) He engaged in acts or conduct relevant to the practice of medicine that,

% having regard to all the circumstances, would reasonably be regarded by members

as disgraceful, dishonourable or unprofesswnal
(A true and correct copy of the Ontario Disciplinary Co_rhmittee’s Decision is attached

hereto as Exhibit A and incorpe_rated by reference.)

4. The Ontario Discipline Committee’s findings were based upon the follow-

[ ing conduct. Respondent maintained a physician—patient relationship with Patient L.C.

from February 1988 until the Spring of 1998. In the Spring of 1992, Respondent
developed a eocial and later a sexual relationship with L.C. In July of 1992, L.C. began
working in Respondent’s medical office. Sometime in 1993, Respondent and L.C. began
living together. In September 1993, Respondent and L.C. became engaged. In the Sum-
mer of 1998, their relationship began to deteriorate following the death of L.C.’s mother.
In December o.f 1998, Respondent moved out of the house he shared with L.C. From
December of 1996 until February‘of 1997, Respondent provided counselling to L.C.
during and after the break-up of their relationship, including attempts at reconciliation

while on vacation together in Puerto Vallarta, Mexico. In February and March of 1997,

Page 4 of 9
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Respondent signed a physician statement of disability for Patient L.C., describing her as
suffering from clinical depression and being “totally disabled from gainful employment.”

5. From February 1988 until the Spring of '1 998, Respondent served as L.C.’s
family care pﬁysician. Respondent’s medical records reflect that he treated L.C. about 11
times in 1992, about 22 times in 1993, and about 14 times in 1994. He treated her for a
number ‘of conditions, including vaginal infections, migraines, rectal pressure, decreased
libido, pain during intercourse, menopause-related ailments, and post-operative psycho-
therapy for depression and fear (after a hysterectomy). On one occasion in 1995,
Respondent made a “house call” to treat L.C.’s migraine and prescribed the narcotic

Demerol for her. After her mother’s death, Respondent treated L.C. for migraines both at

‘the office and at home with triggér-point injections—i.e., subcutaneous injections of a

local aneéfi{etic.

6. On several ogcasions, Respondent’s billing records reflect that the services
he provided to L.C. were billed to her health insurance carrier as “special visits to home.”

7. There is no evidence that the care and treatment Respondent provided to
L.C. was belo‘vw' the standard of care for a primary care physician. Respondent appropri- |
ateiy referred L.C. for evaluation and treatment by other medical specialists.

8. Respondent argued that he and L.C. lived together as common law spouses
ﬁom September of 1993 through February of 1997 and therefore it was appropriate for
him to continue to serve as her primary care physician. |

9. The Code of Ethics of the Canadian Medical Association, which the

1l College of Physicians and Surgeons of Ontario has formally adopted as a standard for

physician conduct, states that an ethical physician “will only provide minor or emergency

services to himself or his immediate family and these without payment.”

Page 5 of 9
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10.  On September 14, 2005, the Ontario Divisional Court affirmed the Ontario
Discipline Committee’s decision. (A true and correct copy of the Ontario Divisional
Court’s decision is attached hereto as Exhibit B and incorporated by reference.)

| 11.  Respondent admits that the above-described conduct constitutes unprofes-

sional conduct in violation of A.R.S. § 32-1401(27)(0), (z) and ().

CONCLUSIONS OF LAW
1. The Bbard poésesses jurisdiction over the subject matter hereof and over
Respondent. | |
2 The conduct and circumstances described above constitute unprofessional

conduct pursuant to A.R.S. § 32-1401(27)(o) (“Action that is taken against a doctor of
medicine by another licensing or. regulatory jurisdiction due to that doctor's mental or
physical inabilit,y to engage safely. in the practice of medicine, the doctor's medical
incompetence or for unprofessional conduct as deﬁned by that jurisdiction and that
corresponds directly or indirectly to an act of unprofessional conduct prescribed by this
paragraph. The action taken may include refusing, denying, revoking or suspending a
license by that jurisdiction or a surrendering of a license to that jurisdiction, otherwise
limiting, restricting or monitoring a licensee by that j.urisdiction' or placing a licensee on
probation by that jurisdiction.”). |
3. The first act of professional misconduct found by the Ontario Discipliﬁe
Committee—engaging in sexual impropriety’ with a patient—corresponds directly or
indifectly to acts of unprofessional conduct prescribed by A.R.S. § 32-1401(27):
(a) Respondent’s engaging in sexual conduct with Patient L.C. from the
Spring of 1992 until September 1993 corresponds directly to an act of unprofes-
sional conduct prescribed by A.R.S. § 32-1401(27)(z) (“Engaging in sexual con-

duct with a current patient or with a former patient within six months after the last

Page 6 of 9
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medical consultation unless the patient was the licensee’s spouse at the time of the

contact or, immediately preceding the physician-patient relationship, was in a

dating or engagement relationéhip with the licensee. For the purposes of this sub-

division, ‘sexual conduct’ includes: (1) Engaging in or soliciting sexual relation-
ships, whether conéensual or nonconsensual; (ii) Making sexual advances, request-

ing sexual favors or engaging in any other verbal conduct or physical contact of a

sexual nature; (iii) Intentionally viewing a completely or partially disrobed patient

in the course of treatment if the viewing is not related to patient diagnosis or treat-
ment under current practice standards.”).

~(b)  Respondent’s continuing to serve as Patient L.C.’s primary care
physician after they became engaged in September 1993 until at least the Spring of | -

1997 corresponds indirectly to an act of unprofessional conduct prescribed By

ARS.§ 32-1401(27)(q) (“Any conduct or practice that is or might be harmful or

dangerous to the healtﬁ of the patient or the public.”).

4. The second act of professional rhisconduct found by the Ontario Discipline
Committee—sexually abusing a patient—similarly corresponds directly or indirectly to
the acfs of unprofessional conduct prescribed by A.R.S. § 32-1401(27) and described in
paragraphs 3(a) above. The Ontario Health Professions Procedural Code defines “sexual
abuse” of a patient to include: “(a) sexual intercourse or other forms of physical sexual
relations between the [physician] and the patient; (b) touching, of a sexual nature, of the
patient by the [physician]; and (c) behaviour or remarks of a sexual nature by the
[physician] towards the patient.” O.S. 1991,.ch. 18, sch. 2, §1(3).

5. The third act of professional misconduct found by the Ontario Discipline
Committee—engéging in acts or condl‘lct relevant to the practice of medicine that, having |

regard to all the circumstances, would reasonably be regarded by members as disgraceful,
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dishonourable or unprofessional—does not correspond directly or indirectly to an act of
unprofessional conduct prescribed by A.R.S. § 32-1401(27).
ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, and pursuant
to the authority granted to the Board by A.R.S. §§ 32-1451(T),

IT IS HEREBY ORDERED:

1. Respondent is issued a Decree of Censure for having had an action taken
against him by another licensing or regulatory jurisdiction for unprofessional conduct—
i.e., engaging in sexual conduct with a current patient and e'ngaging in conduct that was
or might have been harmful or dangérous to the health of a patient.

2. Respondent is placed on probation for one year with the folloyving terms
and conditions: |

a. Respondent shall obtain 20 hours of Category 1 Continuing Medical

Education (“CME”) in Physician-Patient Ethics, a minimum 3-day course in

Sexual Boundaries, and a minimum 3-day course in Professional Boundaries. All |

courses must be pre-approved by Board staff prior to registration and must be

provided by an approved ﬁaining or educational institution in the United States.

The CME hours may be applied to the hours required for biennial renewal of

medical licensure. The probation will terminate when Respondent supplies proof

of course completion satisfactory to Board staff.
b. Respondent shall obey all federal, state and local laws and all rules
governing the practice of medicine in Arizona.

3. This Order supercedes any previous orders or consent agreements and is the

final disposition of case number MD-03-0266.

Page 8 of 9
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DATED this ™ day of _Pywil , 2006.
ARIZONA MEDICAL BOARD

[SEAL]

By: Wv&

TIMOTHY C. MILLER, J.D.
Executive Directqr

R O
”/,’,)'. 19‘3 o'. §

VB G A AMANDA J. DIEHL, M.P.A., CP.M.

2
", W

e Deputy Executive Director

ORIGINAL OF THE FOREGOING FILED
this 7" day of Pyd\ , 2006, with:

Arizona Medical Board
9545 E. Doubletree Ranch Road
Scottsdale, Arizona 85258

EXECUTED COPY OF THE FOREGOING MAILED
this _“f™M day of k\\avk! *, 2006, to:

Robert A. Rosenberg, M.D.
(Address of Record on file with the Board)
Respondent

Stephen A. Wolf, Esq.

Assistant Attorney General

1275 W. Washington Street, CIV/LES
Phoenix, Arizona 85007 S
Attorneys for the Arizona Medical Board

~ <

L -
LES04-1228/#458404
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BETWEEN:

THE DISCIPLINE COMMITTEE OF THE COLLEGE
OF PHYSICIANS AND SURGEO S OF ONTARIO

IN 'l'HE MATTER OF a H g directed
by the Complaints Committee of
the Coliege of Physicians and Surgeons of Ontario
pursuant to Section 36(1) and Section 26(2)
of the Health Professional Procedural Code,
being Schedule 2 of the Regulated Health Professions Act,
' 1991, 8.0. 1991, c. 18, as ed.

THE COLLEGE OF PHYSICIANS AND SURGEONS OF ONTARIO

-and -

DR. ROBERT ARLEN ROSENBERG
. C i

PANEL MEMBERS: . DR R. MACKENZIE (CHAIR)

DR.N.DE ;
MS. J. FREDERICK
MS. P. BEECHAM|

DR. J. THOMPSON

COUNSEL FOR THE COLLEGE OF PHYSICIANS AND SURGEONS OF

ONTARIO

COUNSEL FOR DR. ROSENBERG

MR. N: PERRIER

MR. J. LISUS
MR BRAUTI |

INDEPENDENT COUNSEL FOR THE DISCIPLINE COMMITTEE:

MR.R WALKER |

PUBLICATION [BAN




DECISION AND REASONS h‘(

The Discipline Committee of the College of Ph)
(“CPSO”) hea:d this matter at Toronto on February
2003.

PUBLICATION BAN

RDECISION
L

l
slclans and Surgeons of Ontario
:11 -12, 2002 and February 3 to 5,

Pursuant to subsection 47(1) of the Health Professi

)

J'”

Procedural Code (the "Code"),

which is Schedule 2 to the Regulated Health Professipns Act, 1991, S.0. 1991, c.18, as .
amended, the Committee ordered that no person shall pubhsh the identity of the patlent or

any information. that could disclose the identity of the p;

ALLEGATIONS

atxent
1
i

The Notice of Heanng alleged that Dr. Rosenberg oomrmtted acts of professlonal

" misconduct:
1. under pamgraph 29.30 of Ontario Regulauon 548
" Health Disciplines Act, R.S.0. 1990, in that he en
patient; '

1990, in that he engaged i in acts relevant to the

(“0 Reg. 548"), R.RO 1990, the .

ged in sexual impropriety with a
I

under clause 51(1)(b.1) of the Code, in that he sexuaily abused a patient;

under clause 1(1)33 of O. Reg. 856/93 made under the Medicine Act, 1991, S.0.

:racnce of medicine that having

- regard to all the circumstances, would reasonably be regarded by members as

'dlsgxaceﬁu dishonourable or unprofessxonal and

relevant to the practice of medicine that, having

would reasonably be regarded by members as

‘unprofessional.

under paragraph 27.33 of O. Reg. 548, in that hé engaged in conduct or an act
)

n;'egar.d to all the circumstances,
: disgraceful, dishonourable or

H
i
14
l

Wh:le the paxtlculars in Appendix 1 to the Notice of Heanng dealt with other matters, at

the outset of the heapng, counse] for the College l.n1

,:oxjmed the Committee that the




College would only be proceeding with the allegatior
sexual abuse and sexual impropriety.

| RESPONSE TO ALLEGATIONS

is as they relate to the incidents of

‘Dr. Rosenberg denied all allegations set out in the Notice of Hearing.

EVIDENCE FOR THE COLLEGE
'MS. LOLA CLAYMAN

LC testified that she became a patient of Dr. Roscnbe
continued as his patient until the spring of 1998.
maintained that he was her primary care ﬁhysician Sh
a regular and frequent basis. Dr. Rosenberg’s med:cal
and supported LC'’s testimony in this regard.

In approximately December 1991, LC testified that the
a ﬁurely doctor-patient interaction into a social one.
apartment for coffee and kissed her when she left.: S
each other socially on a regular basis and the relati

'g on or about February 1988. She
'E'hroughout this entire period, she

f attended him for medical care on |
‘records‘ were entered as an exhibit . -
I :
relationship began to evolve from .
Dr. Rosenberg inviied her to his
iortly thereafter, they began to'see
bnship became sexual. LC then

separated from her husband and ultimately moved into
as Dr. Rosenberg. At this point, Dr. Rosenberg moved i

a.n apartment in the same building
m with her. At some point during

this time frame, she began working for Dr. Rosenberg a§ an office assistant.

~In 1995, LC purchased a house. She provided the df

. serviced the mortgage payments. Dr. Rosenberg mov.

lived together in the house for approximately two years

~ were young adults at the time, all of whom lived in th
The panel heard evidence from the Manager of Re

own payment and Dr. Rosenberg -
| in with her, and the two of them
LC had three daughters who

efhouse at varying periods of time.

;

stration of the CPSO that Dr.

Rosenberg had notified the College in writing that this \lvas his mailing address from June

3, 1996 until July 30, 1997.

LC testified that Dr. Rosenberg provided her with medi

time that they were living together. These clinical

cal care throixghout the period of

.?'ncounters occwred in different




places, inclu&ipg the office and their home. OHIP rectrds were entered as an exhibit and

the panel was taken to several entries in which Dr. Rosenberg billed for services provided
to LC as “special visits to home”. ' l

In the summer of 1996, LC’s mother died. Dr. Rosen! ?e'rg accompanied LC to the funeral
in Montreal where he became quite angry with her and’éthreatened not to drive her and the
children back to Toronto. LC identifies this incident a.r' the beginning of the deterioration
in their personal relationship. She recalls becomin

mother’s death and continued to see Dr. Rosenberg as L physician for help in dealing with

g very despondent following her

her emotional problems. By September 1996, LC was functioning so poorly that she
applied for disability benefits and stopped working for Dr. Rogenberg; Dr. Rosenberg
completed the medical report for her disability applica:tion, and the panel took note that -

_date. She believes it was probably sometime in 1993.

_ he cited her diagnoses as “clinical depression, migraine :headache”.

|

LC and Dr. Rosenberg stopped living together sometithe in 1996, but they continued to

see each other socially and she continued to attend at |

June 1998, she decided to formally terminate the doctor

On cross examination, LC testified that she was very |
and continues to have loving feelings toward him.

Rosenberg had become formally eﬁgaged at some point

his fiancée, but acknowledges that they lived iogethe
husband and wife. Dr. Rosenberg was unable to marry
in his first marriage. A number of photographs were e

is.office for medical treatment. In
:patient relationship. '

much in love with Dr. Rosenberg

.- She agreed that she and Dr.

-but she could not recall the exact
éhe presented herself thereafter as
' for all intents and purposes as
!her because of unresolved issues
ntered as exhibits, which showed

LC and Dr. Rosenberg travelling and attending fanﬁly f}inctions together. LC agreed that
neither she nor Dr. Rosenberg ever tried to keep thci{ relationship secret. After their

separation, she attempted on numerous occasions to reconcile the relationship ufxtil June

1998. After that point, she realized reconciliation was
see Dr. Rosenberg from time to time on a casual basis. |

to the College, they have continued to communicate on a

impossible, but she continued to
Bven subsequent to the complaint

! friendly basis.




EVIDENCE FOR THE DEFENCE

4 éounsel for Dr. Rosenberg introduced a brief of letten
exhibit to the hearing. In addition, the panel heard
Rosenberg. All of the witnesses described Dr. Rose

in support of Dr. Rosenberg as an
'vxdenee from five patients of Dr.
nberg as a sensitive, effective and

caring family physician. All felt that he was thoroughly ethical at all times in his

dealmgs with patients. The additional letters cont
supportive of Dr. Rosenberg.

On cro'ss'-examination. counsel for the College dete

‘witnesses were unaware of the nature of the proceej

amed in the brief were similarly

li‘mine:d that at least three of the.
.mgs against Dr. Rosenberg. The

brief of letters was entered on consent and therefore the authors were not tested on cross-

. examination. However, counsel for'the College drew ¢
virtually none of the letters indicated that the authors

were set out in the Notice of Hearing.

FINDINGS OF THE COMMITTEE

The Committee finds. that Dr. Rosenberg has commi

fespect to all four allegations in the notice of hearing.
REASONS FOR DECISION

Although Dr. Rosenberg denied all allegations at the

invited the Committee to make a finding against him i

he panel’s attention to the fact that

:wete aware of the allegations that

i
|
N
!

l
|
i
i
outset of the hearing, his counsel
h respect of allegations 3 and 4 in

that he had engaged in conduct that was disgraceful, dishonourable and unprofessional.

The Committee understands that acts of professio

l B
'a] misconduct involving sexual

relationships with patients that occurred prior to January 1, 1994 are covered by the
. provisions of the Health Disciplines Act and that such acls subsequent to January 1, 1994

are governed by the Regulated Health Profession Act,

'1991 However, the Committee

accepts unreservedly the College s position that contémporaneous sexual relationships

" with patients have always been unacceptable and partic

relationship precedes the sexual one.

\xlarly so when the doctor-patient

ted professional misconduct with -+



6

In this case, the Committee accepts the evidence t.hx% LC was Dr. Rosenberg’s patient
since 1988 and commenced a sexual relationship with him in 1991. LC’s evidence in this
regard was not challenged. Both the doctor-patient an the sexual relationship continued
until 1998. It is abundantly clear that Dr. Rosenberg’s misconduct spans both legislated
periods. A' ' |
Defence counsel argued that Dr. Rosenberg never engaged in a sexual relationship with
LC under the guise of medical treatment. The Comm._ttee accepts the College’s position
that sexual misconduct is not to be considered as qualitatively different based on the
location of the acts. The law is very clear in this resper;t. It prohibits sexual relationships
with a patient wherever they take place and not just: within the context of a medical
encounter. - The Committee also considered that Dr. Rosenberg billed for muitiple
medical “visits” that took place in the same home that hle shared with LC.

Defense counse! argued strongly that the relationship bétween LC and Dr. Rosenberg had
become a spousal one by September 1993 and tha t this now pre-existing spousal
relationship was then caught by the passage of the Iegxslatlon in January 1994. He further
suggested it was open to the Committee to interpret that the legxslatlon was not intended
to capture this type of relationship. The Committee tmeqmvocally rejects this line of .
argument. The legxslahon leaves no opportunity for discipline panels to “interpret” the
intent of the legislators. * Sex with a patient is sexualgabuse, regardless of whether the
sexual relationship has a positive or negative outcome. iDr Rosenberg knew, or ought to
eptable. By January 1, 1994 -

have known that sex with his patient prior to 1994 was
he knew, or ought to have known that such mxscondult was now sexual abuse and that
the public and the profession had adopted a zerg tolerance to such behaviour.
Notwithstanding this knowledge, he made no effort to dxsengage himself from LC either
personally or professionally.

The Committee also accepted the advice given by its independent legal counsel that laws
do change from time to time requiring that changes in

?eha‘viour are necessary to ensure
compliance with the law. This is particularly applicab ¢

to this case. Regardless of the

. inappropriateness of the sexual relationship in the
justification for Dr. Rosenberg not to have transferred
once he was so clearly in breach of the accepted beh:

ﬁrst place. there is simply no
|LC’s care to another physician
viour of his profession. In the

Committee’s opinion, his failure to do so is perhaps tbc most egregious aspect of his

misconduct.

I
f




The Committee wccptad the Collcge s position that r evidemce should be given
lite or no weight in the Lisbility phase of a discipline
evidence will be provided in the ressons for the penalty ¢ednon.

Dated thu2/ﬂay of ‘)’T}ud'\ , 2003, i
|

DR RICHARD MACKENZIE (CHAIR)
. ORIGINAL SIGNED BY

. Further comment an thig

DR NIBHAJS DB

OHIG!NAL SIGNED BY
I

. DR. JOHN M THOMPSQN
.omemAh. SIGNED gy

M. PAmé;AazBW

- ORJGINAL SIGNED ey

MS. JANE FREDERICK
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; - | PHYSICIANS
SURGEONS
ONTARIO

" TOLL FREE: (800) 268-7096
« " TEL: (416) 967-2600

NOTICE OF REVOCATIO Y OF THE

CERTIFICATE OF REGISTRATION FOR
INDEPENDENT PRACTICE '

OF

ROBERT ARLEN ROSENBERG, .B., B. Ch B.A.O.
‘ 80 FINCH AVENUE WEST Ul'l'E 202
NORTH YORK, ONTARIO |M2N 2H4
(thnt belng the last known address the Register)

CERTIFICATE NO. 5 104 :

DATE OF BIRTH: NOVEMBE R 16, 1943

!

NATIONAL UNIVERSITY OF IRELAND, 1983

On February 5, 2003, the Discipline Committee of the College of Physicians and Surgeons. of
Ontario, found Dr. Robert Arlen Rosenberg to have comnijtted acts of professional misconduct
pursuant to the Health Professions Procedural Code. ' : '

On March 21, 2003 the Discipline Coxmmttee of the Co!leg of Phyﬁdm and Surgeons ordered, -
inter alis, that the certificate of registration be revoked imm, ately.

- Therefore, the certificate of registration, issued in the name of Dr. Robert‘ Arlene Rosenberg is
revoked effective Friday, March 21, 2003 at 6:00 pm. : :

\zm PP X’Qh:- L : Date& 14 M.r.ﬂ- 2003
Rocco Gerace, M.D. : B )
Registrar

CERTIFIED TO. BE A TRUE AND
‘CORRECT COPY OF THE ORIGINAL -
COPIE AUTHENTIQUE CERTIFEE
ET CONFORME A L'ORIGINAL

Pmtec_tnhg the public. . .guiding the profession A

" THE COLLEGE oi F PHYSICIANS 55039%;5; ONTARIO
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COURT FILE NO.: 213/03
DATE: 20050914
ONTARIO
SUPERIOR COURT OF JUSTICE
' DIVISIONAL COURT .

© - O'DRISCOLL, JARVIS AND WHALEN JJ.

‘BETWEEN: s y
DR. ROBERT ARLEN ROSENBERG ) D'accy mmme.um'andmxucu for
: S ; the Appellant 4 ,
. Appellant .) ’
)
. )
. -and- . DR
THE COLLEGE OF PHYSICIANS AND . ) Lisa Brownstone and leyn Silver, for
SURGEONS OF ONTARIO . ) the Respondent :
’ )
)
Respondem ).
e
") HEARD AT TORONTO: June 16, 2005
o'D LJ.:

L ﬁm_eixmmas
.{1]  The Respondent, The College of Physicidns and Surgeons of Ontnno (CPSO) served a
Nouce of Heanng, dated Fcbruary 7 2001 on Dr Rosenberg, the Appellnnz, allegmg that he
comnntwd the followmg acts of professxonal mxsconduct
1. Undzr paragraph 29 30 of Ontario Regulauon 548 (0. Reg. 548"). R.R.O 1990 the

'Health Disciplines Ait, R.S.0. 1990, in that he engaged in sexual xmpropnety wnh [
Pﬂllcm- .
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Pase,:, 2

2. Under clause 51(1)(. 1) ofthe Health Pro&ssxons Procadural Code (Code). in thathe
sexually abused apaneut,

T3 Undcr clause 1(1)33 of 0 ch 856/93 made under the Medicine-Act, 1991 S.
’ 1990, mtha!hewgagedmactsmlevamwmepmcnccofmedicmtha!mng.
regard to all the circumstances, would reasonably be rega:ded by manbem as

disgnncful dxxhonourableo:unpmfcsswnal and .

4, Undetpamgraph27330f0 Reg.548 mthathemgagedinccndworannct-
relevant to the practice. of medicine that, baving regard to-all the circumstances,

would reasonably be xegnrded by members as dxag;mcef\d dlshonomble ar .
’ unprofessxonal .

{2) Thc stcxphnc Oomminee of the CPSO Heard the allegnhons at Toronto on Fcbmary i1
- and 12 2002 andl-‘ebnmyB 4 ‘and §, 2003.-

3 Inits decxsxon, given orally on Fcbnmry s, 2003 and in wntmg onMamh 21 2003, the
Discipline Commmee found that’ Dr Roscnbag had commmcd pmfcsmonnl tmsoonduct with’

respect to all four (4) allegations set out in the Noncc of Hcanng.-

. [4]: The Discipfine ébmmitteé coﬁcluile& that’ the apmpnate penslty in’ this .case was
" revocation of Dr. Rosnnbcrg s ca'uﬁcate of rchmnon and a repnmnnd as mqmred by ss. 51(5) .
of the Code. The fol]owmg order was madc

- 1) The Dm:xphne Commmee direcis the Regxstmr to. revoke Dr. Rombergs
certificate of tegxsmmon effective unmedmely; : .

2) The Disclplinc Commmee requuuDr Rosenberg to nppearbefoxe!he pnncl to
bercpnmandcd,andthctactofthcmpmmdmbemrdedonthengxm

- 3) The Dnscnplme Committee orders Dr. Rosenberg to tcimbursc the College for
funding up to the amount of $10,000.00 provided for the complainant under the

. -programme required under s. 85.7 of: the Health Professions Procedural Code,”
and’ du:cts Dr. Rosmbexg o post aecunty acceptable to the College to gusramce.
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'thcpaymentofanynmonntsl)r Rosenbergmaybemmedtorembmseunde:
. thlsorda )

J)’lheDmcaplmeCommxtteeorder RpsmbcrgtopaytotheCollegewithm

30daysofﬂ:edatcofthisordcrthepamalcostsofthuheanngﬁxedinthe
momnofsxoooooo

. -'PENALTY ORDER IN ABSENCB OF MANDATORY PENALT’Y

Funha. the Discipline Commmee w of the opm:on that, in the clmxmmocs of -
- . -this case, the only appropnate penalty would be revocation of Dr. Roseaberg's
certificate of registration, even if revocation were not mandatory under the Code. -

Therefore, the Committee concludes that it would make the same penaity order as
under the. Code

. specxﬁedmparagmphslto4abovemtheevm1henwnsnomandatorypenahy

Page 5 |

This appeal was braught undcr 5. 70(1) of the Code, bemg Schedule 2 of the Regulated

Hea]thPrafessiomAcl,l”l SO 1991, C 18:

8

8. 70(1). A party’ to proceedings before ....a panel of the Dlscxplme Cmmmttcc,

other than a hearing of an application under subsection 72(1), may appeal fmm .

“the decision of um panel to the Dmsmnnl Court.

-'(2) An appeal unda ss. (l) may be made on qumons of law or fact or bath.

(3)I.nanappealunduss (1).theCounhaaallthepowexsofthepnnelthatdealt
mththcmatter

The appe]lant requests tha! the Dlscxpline Commmee 's decxsxons with tegnrd to ﬁndmgs :

" of professional mlsoonduct and pennlty be set asxde and the Jlldml be gmmed as follows that

: - the chargesofscxualabusebedxsxmssed Qm themual ab\meandmandamryrcvocanon

: provxsxons, a8 they ‘relate to the appellant's conduct, be declared mvahd that the professwnal

‘xmsconduct charges be adjudxcated pursuant to and any penaity unposcd be pm-suam to thc
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" provisions of th Health DucrpzmAc: In thonlmative. the eppellant asks that this matter bs o

'Page: 4.

remmedforamhemng.

[y

Atthcomsctofthchearmg,thcAppellamdwedanwegmons Hnwev:r.hiseonnscl )

umtedthnDbciphneCommlﬁeetomkcaﬁndlnsqgmnsthmmmpectofallegmm3and4
in the Notice of Hearing, - namely ‘that he had engaged ‘in eondw that was diagmccful.-.

dxshonmnble and \mpxofassxonal
8]

DATE.

. February 1,1988
. Approximately Spring 1992-

Approximately 1993

September, 1993 ,

. January 1, 1994

"+ "Qeiober 30; 1995

. Sm_niner, 1996

"7 . December, 1996 . .

" November 12, 1996; December 12, 1996

. Counsel for the ¢?Sb provxded the membeis of the Court with the following “timeline™:
'.LCbccommDr Roseabugspaﬂgm o ‘
Relanonshxp becomes socml, shonly.

thereafier, sexudl

Dr. Roscnberg and paucut begm lmng

wgether

. . Dr Romberg and pat:ent become cngaged.

) RHPAwmalahnscpmwmonscamemm
" effect . N

Pat.lem buys house that Dr. Rnsenberg and

"pauemmovenmotogeﬂm

. Patient's mother dies; relationsh:p between
Dr. Rosenberg a.nd plmmt begu:s to .

deteriorate

' Shortly afer D, Rosenbcrg moves out,
.paﬂemullshom o

Dr. R.oaanbug provides psychotherapy to,
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January 9, 1997; February 10, 1997 .pauant during and fqllowmg break-up of

@oo7

relationship and dwing ettempts - &t
- reconciliation (some appear to be while in

Puerto Vallarta togeth'er)

February 14, 1997; March 17,1997 Dr. Rosenberg signs physician statement of
. .. disability, describes patient .as . suffering
from clinical depression and as “totdlly

 Although Dr. Rosenberg denied all.allcgstions at the outset of the hearing, his

comsclmwtedth:Commnmtomakeaﬁndmgagmmhnninmspectof

aﬂegmons3md4mthmhehndeugagedmwnductthmwasdxsmuful.'

dishenourable and’ unprofemonal

The Comnum ui:dastand.s that acts of profwmoi;al misconduct invoiving sexual
) relatmmhxps with patients thiat occurred prior to Japuary 1, 1994 are covered by .
_ ‘the provisions of the, Health ‘Disciplines Act and that such dcts subsequent to

" January 1, 1994 arc govemed by the Regulated Health. Profession Act,:1991.
However, the Committee accepts unmervedly the College’s position that

sexual relationships- with® patients " havé galways been -

* contemporaneous
unaccepiable and pajticularly so whm the doctor-patient xclaﬂonshxp ]n'ecedes the

sexual one.

Inthxscase,tbeCommneeacuptsthemdmcethntLCwasDr Rosmberga.
. patient since 1988 and commenced 'a scxual relationship with him in 1991. LC's
evidence in this regard was not clmllmged Both the doctor-patient and the sexual

relationship continued until 1998. It .is abundantly clear that Dr. Rosmbugs
mxsconduct spans both legisla:od penoda. ' :

Defence counnel argued that Dr Rosenberg never engaged in a sexrual relanonship

with LC under the guise: of medical treatment. The Committee accepts_ the
Collcge s posmon ﬂm sexual mxsconduct is not to be considered as qunhtnnvely

' SR Lo .dwabled'ﬁomgainﬁllemployment"
‘Spring, 1997 .. - ' Tak of .reconcilistion; Dr. Rosenberg
. ’ . o ‘continues to treat patient © -
- Spring, 1998 . e Endofdoctor-pauemrelanmhp,pment
. o ‘.'goestoanothuphysxcmn
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- dxﬁamtbuedondmlocanonofthem’malawisvuyclmmthmrespect.lt .

prohibits sexual relationships with & paticnt wherever they taks place and not just

within the context of a medical encounter. The Committee aiso considered that

Dr. Rosenbergbﬂledfprmnlnplemedmal‘ﬁrmw thattookyMeinthesame
home that he shared with LC,

.'Mwmmwymmwpmwmm '
Rosenberg had become a spousal one by September 1993 and that this now pre- :

msnnaspousalmlmonsbipwuthmeaughtbythspmageofdulegiﬂmonin
Jenuary 1994, Heﬁmhersnggmdnwasopmtotthommimtoinwpm&u

" the legislation was not intended to capture’ this type -of relationship.” The -
.Commiﬂeemeqmvocaﬂynjmmshneofugmmnﬂegmlnnonleavesm_'.
. opportunity for discipline panels to “interpret” the intent of the legislators. Sex
_ with a patient is sexual abuse, regardless of whether the sexual relationship has a .
_ positive or negative outcome. Dr. Rosenberg knew, or ought to have known' that

sex with his patient prior to 1994 was unacceptdble, By January 1, 1994 he knew,

oronghttohaveknommmsuchmmcondmwunowmualabuseandthmthe

public and the profession had adopted a zero tolerance to such behaviour.:
- . Notwithstanding this kiiowledge, he made no effort to disengage himselffrom Lc
cither pexsonally or pmfessnomlly

Regardless of the inappropriateness of the sexua) telanomhxp io the first' place -

thcre is_simply no justification for Dr. Rosenberg not to have transferred LC’s
care to another physician once he’ was 80 _clearly 'in breach' of the sccepted

behaviour of his profession. In-the Committee’s opinion, h:s fnduzetodosois, -

pertiaps the most egreg;ous aspect of his mxscondua.

-

Standard of Review

The statutory right of appealgivenm s. 70, supra, in;:!ﬁdw qucstioné of law or fact ar

both. The RHPA does not contain a privative clause to screen the Discipline Committee from

‘co\m,scmtiny.‘

(10

The Supr:me Coun of Canada has determined that dlsclplinary bodica of self-goveming

. pmfessxons should be awnrded a large degme of autonomy and thenr dec:sxons should not be T

mterfcxed with “nnless Judnmal mmvmbon is clearly warrantcd" Pearlman v Manltoba Law

Society Judictal Commmee. [1991] 2S.CR 869 888
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3 The Supreme Court. of Cmda said in Palm v. British Columbla (S:paﬂm“den: of -
Brakcrs), [1974] 2 SCR.557,591: : o

) Conseqmnﬂy.wenwhmthmisnopnﬁhvedmaemdwhnethmba
* statutory right to sppeal, the ‘tancept of the specialization of duties réquires that
defuedcebeshownmdecmomofspemﬂudﬁbmalsonmmwlﬂchﬁn
.squmelywithinthembunalsﬂtpaﬂse

[12]- In Re Tah:hasbi and Cdllegp of .Phwlclam and Surgcom of Om‘ario ( 1 979). 26 O.R. (2d)
353 363 (‘Div Ct.) Robms J. smd ’

The dxsclplme committec of a- profcuonal body is charged wuth a public )
responsibility to ensure and maintsin high standards of professional ethics and..

" practice. The' penalty imposed by it agsinst-a member for professxonal
miscondnct.ashasoﬁcnbemamd,xsnnttobehghﬂymtafemdvnﬁxﬁc .
committee in the proper discharge of its function fs best able to assess-the -
gravity of the misconduct and its comsequences' to the public and the
profession. Unless there is error in principle, unléss ‘the punishment c!enrly

_ does hot fit the erime, 30 to speak, p Court sitting in appeal ought not to

) disturb the penn!ty and subititute its jndgm-t for that of the committee. [my.

" emphasis] .

" [13] The Supmzie‘ Court of.C'Za.nnda in Dr Q v C.‘ﬁllege of Phys'iciaru' and&a';g'eoh.i ofBrlrLih
Columbia, £2003) S .CJ. No 18 m pam 16 20—2] nnd 36 and in the Law Soclcry ome
Brunswick v, Ryan. [2003] $.C.J. No. 17 atpam.27 and the Dtvmonal Coun in Devganv

Collegz of Phy.nclan.r and Surgeons of Onmna, [2005] 0. J No 306 have held tha\ the standaxd -

- of review is one of rcuo_nablmm

[14)° " Itstated; in part:

_ PHYSICIANS TREATING THEIR OWN FAMILY
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_,Pa'ge.:s‘
ManbasmmnddthnttthodeofﬁﬁncsdtheCmﬂmMedxcal

~Amnmon.whichthm00ﬂegehasfomaﬂyadopwdasamndudforphymum
condwt.mmﬂaauncﬁncalphyaw ) /

wupmwdeonlymmoremugencysmsmhmsdfor)m' j
lmmadineﬁmﬂymdthmmthompaymm .

' V. . Grownds.of Appeal
. [l$] CmmselfonheAppellammbmtsthatthemnhouldbea spousalcxanpuon teadmto
' the legxslaﬁon in ordct t0 avmthe draconiari mults whlch would otherwxse take over.

[16] The Dnsclplme Commmee had mple evndcnce of the followmg matters before i it:

(a)thatthmwnsndoctorlpmentrehnonshpretwecnbr RnsaibcrgandLCﬁom, o
February 1, 1988totheapnngofl998 ‘and ' ‘

(b) thm was a sexual relanomhxp between the same two people from the spx‘ing of
1992 u.nul thesprmgofl998

.[17] The ev:dmee before the D:scnphnc Commmee showed that the xelanonshxps wm'
com:urxent duxmg \hat penod of time. The coneurrency of the xelauonshlps are mcessaxy
mgredxents to: med the dcﬁmpon of s:xual sbuse under the leglslmon whlch cames 8

mmdntory pcnalty of moeaﬂon of lwcnee

(18]  Counsel for the Appellam refetred us to the decision. f the Court of Appeal for Ontario
in Mussani v: College of Pky:!ciam and Surgeom of Onzario, [2004] OJ No 5176 and:
subnunnd that it provided or n!lowed thmugh reasonable mtapxelauon. for a. sponsal
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.exempuon 1o the strictures ofthe sexual dbuse" pmvmon. We._are ofthe view - dm. if
oonmoewproved.ﬂxmunos\mhnmpuon.

. [19] CounsdiorthaAppdhmmombmnedmmeDmpunecommmhadappﬁedﬂm ‘
l9941egislaﬂoninMammnuwMaxeuoannveappueanonoﬂhemtute Inou'vxew.
meCommmeeapphedthewMIepslmononmdaﬁahnmryl l994mthzmductthntn'

foundonthe mndmemdthuthmhmmcdwnpphmonofthemm "

120 ln my view, the waplme Comxmm:e s dccmon is supponed by evidence and reasons.

,'whnchmnduptombinsummnanon»lnmmmarythedecmonunderwvnewzsreasonab‘leand R
l'. theappealudimssed - ) L L '.:1

[21) lfco\mselmunablemagreeastocosts. counsel forth: CPSwall meandﬁleadmﬁ
bill of costs w:thxn twenty (20) days of fhe release of these reasons Themﬁer, xhe Appelhnt
wlll-hgvc ﬁve (5) days to mpomL Wa. costs will be ﬁxed. .
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[22) Therewillbeea oominnmonofthepnbhcanonbammpoaedbythemsciplmc Commmee
.ofdw CPSO pxohibmngth: pubhcanon or brondeast of the name of the eomplnmant/panent. or .
mfomanonbywlnch shennglnbﬂdumﬁed

' Released: : SEP 1,h 2005 -
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e Released:

(24

~

COURT FILE NO.: 213/03
'DATE: 20050914 . .

ONTARIO :
SUPERIOR COURT OF J'US’I'ICE

_ DIVISIONAL coum' —
. o'nmscou.,unwsmwnu.mu -
'Bz'rwmm. '
" 'DR. nosmr ARLEN ROSENBERG
". Appella.m ’
ande T

: *THE COLLEGE OF mvsxcums AND
* SURGEONS OF ONTARIO

‘ prondent o

REASONS FOR JUDGMENT

O’Driscoll J.

Septémber 14, 2005
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